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ITEM 14

Detroit Coney Grill Awnings and Canopy

2-DR-1994#3

City Council Appeal
5/5/20

Coordinator: Katie Rosier
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Request:

By property owner & applicant for City Council to reconsider 

the Development Review Board's approval of case 2-DR- 

1994#3 which included a stipulation for the existing orange 

awnings & canopy to be replaced with a teal or other 

compatible color

Request: City Council Appeal of DRB stipulation



Key Items

Orange awnings installed without design approval in fall of 2019

Request was taken to DRB based on Commercial Design Guidelines & shopping center 

context on December 19, 2019

■ Case was continued at DRB on December 19, 2019 with a 6-1 vote

Case was continued to allow the applicant to work with the shopping center owner to 

achieve a cohesive design update

Orange southern patio canopy was installed after DRB continuance

Key Items 2-DR-1994#3



Key Items

Case was approved with stipulations at DRB on January 16, 2020 with a 4-2 vote

DRB stipulation required orange awnings & canopy to be replaced with teal or other
appropriate color in context w/the center

Property owner & applicant filed appeal to City Clerk on February 14, 2020

Case was scheduled to March 17, 2020 City Council meeting & was continued to a later 

date at applicant's request

Canopy & columns have received building safety approval

Key Items 2-DR-1994#3
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Subject of appeal:

DRB stipulation: Applicant shall replace the orange awnings and canopy 

with a teal or other appropriate color that matches the overall color 

scheme of the existing shopping center, subject to staff approval.

DRB Stipulation 2-DR-1994#3





THE CITY COUNCIL OF THE CITY 
OF SCOTTSDALE, ARIZONA

APPEAL UNDER SECTION 1.907(A) 
OF CASE No. 2-DR-1994#3

Geoffrey S. Kercsmar 
KERCSMAR & FELTUS PLLC
7150 East Camelback Road, Suite 285
Scottsdale, Arizona 85251
gsk@kflawaz.com

Attorneys for Applicant 
DCG McCormick Ranch, LLC

Robert Ong Hing 
STOCKTON & HING PA
6609 N. Scottsdale Road, Suite 
202
Scottsdale, Arizona 85250
roberthing@stocktonhing.com

Attorneys for Property Owner 
Robert Ong Hing and Alice Y. Hing 
Family Trust



THE BACKGROUND OF THIS APPEAL

• Detroit Coney Grill is a locally owned neighborhood restaurant in 
Gateway Park, a shopping center at the south-east intersection of 
Hayden Road and Indian Bend Road.

• The shopping center is owned by the Robert Ong Hing and Alice Y. Hing 
Family Trust. Mr. Hing represents his family trust, and he joins in this 
appeal.

• This appeal is from a January 16, 2020 decision of the Development 
Review Board.

• That decision approved the overall design plan of Detroit Coney Grill.
• The decision also approved the number, shape, structural design, 

canopy material and placement of Detroit Coney Grill’s exterior awnings 
and canopy.

• But the decision required Detroit Coney Grill to replace its existing 
“orange awnings and canopy with teal or another color more 
consistent with the design theme of the [shopping] center.” 



DETROIT CONEY GRILL



ABOUT DETROIT CONEY GRILL

• Detroit Coney Grill is locally owned by David Najor and Dr. Merrill Stromer, 
two local businessmen.

• The first Detroit Coney Grill opened in 2013 in Tempe.
• Now there are three locations: Tempe, Phoenix (2015) and Scottsdale 

(December 2019).
• The Scottsdale location is the company’s biggest. The space was selected 

because of excellent visibility from the Hayden & Indian Bend intersection.
• Detroit Coney Grill employs 36 people, 25 of them at the Scottsdale 

location.
• The Scottsdale location served 300 people a day (before the shut-down).
• Detroit Coney Grill’s culture emphasizes close community involvement, 

especially with First Responders due to its quick-serve philosophy, 
expansive hours and offerings, and its neighborhood atmosphere.



FOUR GROUNDS FOR THIS APPEAL

1. The DRB imposed on Gateway Park and Detroit Coney Grill an 
unclear and previously unstated standard, which is not imposed 
on other applicants. 

2. The decision of the DRB lacks supporting evidence. 
3. The decision of the DRB is based solely on an aesthetic concern, 

which is unrelated to public health, safety, or welfare.
4. Under Arizona law, allowing this decision to stand would result in 

an arbitrary and capricious policy, enforced by the City of 
Scottsdale. 



1. UNCLEAR STANDARD AND BURDEN

• Page 12 of the City of Scottsdale’s Design Guidelines: 
“Where awnings are used they should be functional and provide
maximum shade to the window area. Awnings should be of opaque
architectural material and should not be internally lit. Metal awnings
are preferred to fabric awnings for reasons of durability and strength
of appearance. Awnings of a single color are preferred.”
• Detroit Coney Grill’s awnings are a “single color”: Desert Blossom 

orange.
• The Design Guidelines do not require a single color per shopping 

center.



ABOUT GATEWAY PARK’S SIGNAGE

• The Master Sign Program for Gateway Park was amended by the 
City on September 9, 2011.

• Andrew Chi approved the amendment on behalf of the City.
• In that amendment, the City agreed to allow Gateway Park 

“increased design flexibility,” including building signage in the 
“tenant’s choice of colors.” 

• The amended Master Sign Program also allows tenants “the use of 
corporate colors and logo as well.” 

• The DRB never considered the amended Master Sign Program in 
its deliberations.



2. THE LACK OF EVIDENCE

• The DRB failed to consider the many exceptions in Scottsdale 
to enforcing a “one accent-color per shopping center” rule on 
Gateway Park and Detroit Coney Grill.

• Here are some examples of what is permitted in the City’s other 
shopping centers . . . .



CULVER’S
8688 E. SHEA BOULEVARD
SCOTTSDALE AZ 85260



WHATABURGER
9990 N. 90TH STREET
SCOTTSDALE AZ 85258



SCHLOTZSKY’S
10070 N. 90TH STREET
SCOTTSDALE AZ 85258



JIMMY JOHN’S
10460 N. 90TH STREET
SCOTTSDALE AZ 85258



MCDONALD’S
8001 E. INDIAN SCHOOL ROAD
SCOTTSDALE AZ 85257



MODERN MASSAGE & WELLNESS
13802 N. SCOTTSDALE ROAD
SCOTTSDALE AZ 85254



BOSTON MARKET
15784 N. FRANK LLOYD WRIGHT BOULEVARD
SCOTTSDALE AZ 85260



IN-N-OUT BURGER
7467 E. FRANK LLOYD WRIGHT BOULEVARD
SCOTTSDALE AZ 85260



3. THE DECISION WAS NOT BASED ON CONCERNS ABOUT
PUBLIC HEALTH, SAFETY OR WELFARE

• This decision was about the DRB’s aesthetic taste—not the public’s 
health, safety or welfare.

• The DRB has not articulated any health, safety or welfare concern 
presented by Detroit Coney Grill’s awnings.

• But Arizona law requires decisions of this type to be grounded in 
health, safety or welfare.
Austin Shea (Az.) 7th St. and Van Buren, L.L.C. v. City of 

Phoenix, 213 Ariz. 385, 142 P.3d 693 (App. 2006)
Preston v. Hallman, 2009 WL 8236846 (Az. Super. Ct., July 8, 

2009)



THE IMPACT OF CORONAVIRUS

• This Council is very aware of the current situation with coronavirus 
impacting the City, state and country.

• On March 20, the State ordered all restaurants to close dine-in 
operations. 

• As a direct result, Detroit Coney Grill has lost 90% of its business.
• It is not unique: every restaurant in Scottsdale has been similarly 

affected.
• The bottom line is that the City’s restaurants are struggling, at the 

same time that the citizens depend on those restaurants for take-
out.



THE IMPACT OF
CORONAVIRUS

• Even when the shut-down 
ends, restaurants will be 
severely affected because 
their customers have 
been economically 
impacted.



THE IMPACT OF
CORONAVIRUS

• The City’s restaurants can be 
expected to struggle due to 
customers’ financial struggles.

• That will have a trickle-down 
impact on tourism in 
Scottsdale too.



THE IMPACT OF
CORONAVIRUS

• This is not the time for the City to work 
against its locally owned businesses.

• Detroit Coney Grill is a valuable corporate 
citizen of Scottsdale.

• It is known for community outreach with 
First Responders:



4. THE IMPACT OF THIS DECISION

• This decision, if not reversed, would be arbitrary and capricious.
 The DRB ignored the issues of public health, safety, and welfare.

The DRB had an extremely limited factual record.

The DRB ignored the impact of the 2011 amendment to the 
shopping center’s Master Sign Program allowing for “increased 
design flexibility” and “the use of corporate colors.”

The DRB ignored the comments specific to awnings in the Design 
Guidelines that, “Awnings of a single color are preferred.”



SUMMARY

• In effect, the DRB created an entirely new standard under the 
Design Guidelines that awning color must match a shopping 
center’s primary or secondary color.

• This decision would affect all the chain restaurants we just saw. 
Or, 

• This decision has created a two-tiered design criteria: one for 
big companies from outside Arizona who can use their 
corporate colors, and another for the “little guy” from our own 
town, who cannot.



OUR REQUEST TO THIS COUNCIL

• We ask you to modify the January 16, 2020 decision by removing the 
requirement that Detroit Coney Grill must replace its existing “orange 
awnings and canopy with teal or another color more consistent with the 
design theme of the [shopping] center.”

THANK YOU FOR YOUR TIME!

THANK YOU FOR YOUR WORK IN THIS CRISIS!

BE SAFE, AND BE WELL!













































ITEM 14
Smith, Erica

From:
Sent:
To:
Subject:

webmaster@scottsdaleaz.gov 
Monday, May 04, 2020 9:57 PM 
Smith, Erica
Comment on 05-05-2020 Agenda Item {response #31)

Comment on 05-05-2020 Agenda Item (response #31) 

Survey Information
ScottsdaleAZ.govSite:

Page Title: Comment on 05-05-2020 Agenda Item

I iRi • http$://Www.scottsdaleaz.gov/council/meeting-information/agenda- 
comments/05-05-2020

Submission Time/Date: 5/4/2020 9:56:54 PM

Survey Response

AGENDA ITEM

\A/hich agenda item are you 
commenting on?

COMMENT

Comment:

#14

Good afternoon- I’m highly disappointed in the 
outcome of the Development Review Board’s decision 
regarding the Coney Grill’s awnings and canopy and 
hope the council makes the decision to reverse it. As a 
resident close to the establishment, the restaurant has 
been a positive influence to the shopping center who is 
struggling to retain tenants. The awnings are tastefully 
done and add an enhanced look to the older exterior. I 
listened to review board's meeting and do see the 
applicant’s point about special treatment to large 
corporations. Prior to my move, I lived next to the 
Bashas and McDonald's on Indian School Road and 
Hayden Road. McDonald’s awnings and colors do not 
match the shopping centers colors. In the review board 
meeting, Scottsdale staff couldn’t answer the question 
of how that was approved for McDonald’s. While I 
recognize that staff were not around at that time, it’s 
the city’s responsibility to maintain records of prior 
approvals to ensure fair and equitable treatment for all 
business owners. I would implore the City Council to 
look Into these perceived differences of treatment. In 
addition, I hope the council understands that the

i

1



awnings are adding value regardless if they are teal or 
orange. I hope the council approves the changes. 
During these unprecedented times, do we want to add 
additional costs to a tenant that is benefitting the 
community? Thank you.

Comments are limited to 8,000 characters and may be cut and pasted from another source.

NAME

Name: Ben Kauffman

CONTACT INFORMATION

Please provide the following information so someone may follow up with you if they have questions 
about your comment (optional).

Email:

Phone:

Address:

Example: 3939 N. Drinkwater Blvd, Scottsdale 85251

2
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